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COMES NOW THE DEFENDANT, Dennis Allen Mills., by and through
undersigned counsel, and respectfully moves this Court pursuant to N.C. Gen. Stal. §
15A-1415(H for additional discovery regarding the State Bureau of Investigation (SBI)
testing conducted in the above-captioned file numbers and in the 1992 homicide files
provided in discovery in this matter from the State. Presumably, the State has served
discovery related to the 1992 homicide upon the Defendant because the State intends to
attempt to inroduce evidence of the same in the Defendant’s capital trial. either as 404(b)
cvidence or as evidence of an aggravaling lactor at the penalty phase of the Defendant’s
capital trial. In fact, the State has served more discovery relaied to the 1992 homicide
upon the Defendant than discovery related (o the present charges.

Defendant has already received discovery, including files from the Office of the
District Atlorney. However, Defendant is requesting expanded discovery {rom the SBI in
light of recent revelations that the SBI has engaged in a widespread and longstanding

praciice of misstating the results of forensic tests. concealing evidence favorable to the




defense, and withholding material and potentially exculpatory evidence {rom numerous
criminal defendants, including:

B Three defendants who have been executed;

B Four defendants currently on death row:

One defendant sentenced to death whose sentence was commutted:

B 80 defendants currently incarcerated:;

&

# 190 defendants convicted.

Ex. 1, Swecker-Report: Scarhing SBI Audit Savs 230 Cases Taimed by Shoddv
Investigations. NEWS AND OBSERVER, August 19, 2010,

In response, the Attorney General has initiated further review of the SBI Lab.
including a legal review of every section to see if current procedures follow state law and
a separate audit that will examine past cases. SBf Lab gei interim direcior; more audils
coming, Cooper says, WFAE.org. September 8, 20 lv(). The call for a full audit was first
raised by the North Carolina Conference of District Attorneys. DA s demand full SBI
audit, NEWS anD OBSERVER. August 28, 2010. And Conlerence president Seth Edwards
has expressed concern that the problems may extend beyond the SBI Lab: “At this point,
evervthing at the SBI is open for discussion.” SBI bloodsiain analvsis team went
leaderless for 21 years, NEWS AND OBSERVER, September 9, 2010,

The shocking nature and scope of these developments is such that Defendant’s
proceedings cannot continue until he has been given ample opportunity to determine
exactly what evidence the SBI mishandled or concealed in his case and how that may
have impacted the outcome of his capital trial. In support of this Motion, Defendant

shows the following:

* Recent newspaper articles regarding the SBI are attached as Exhibic 2.
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PROCEDURAL HISTORY

T. Mr. Mills was arrested on February 13, 2010 for the first degree murders

Thereafter, Mr. Blitzer was appointed

o represent the defendant on charges of first degree murder.
2. A Rule 24 hearing was held in March, 2010 and the State announced its

intention to proceed capitally against Mr. Mills.

3. Ms. Stevens was appointed as co-counsel in this matter in April, 2010.
4, On January 20, 2011, the State announced in open Court, and not at an

Administrative Session of Court as required by GS 7A-49.4(5), that it wished to set a trial
date in this matter of May 16, 2011. Additionally. counsel for the State did not give
counsel for the Defendant the opportunity to confer with any of the Defendant’s experts
as to whether such a trial date would be suitable before requesting that date in open
Court. Since that proceeding, the Delendani’s counsel have learned that May 23, 2011 is
NOT an appropriate date for any of the Defendant’s potential expens in this matter.

3. Ostensibly, the Defendant and his counsel were brought to cowrt on
January 20, 2011 only for an arraignment of the Defendant on the charges of first degree
murder and possession of a firearm by a felon. Furthermore, on January 20, 2011, the
State served over 700 new pages of discovery on counsel for the defendant, all of which
were related to the 1992 homicide charges at issue here.

6. Counsel for the defendant objected to the setting of any such trial date.
Objections were lodged that, pursuant to Higginy v. Smith and the ABA Guidelines
governing the performance of counsel in capital cases, the defendant’s attornevs could

not provide the effective assistance of counsel in such a time frame, as demanded by the

(WE




Sixth. Eighth and Fourteenth Amendments to the United States Constitution.  Though

counsel for the Defendant vigorously argued that a trial could not reasonably be

conducled any tme this calendar vear, and the Defendant maintains that position to date.

the Court set a trial date of May 23, 2011, Counsel tor the Defendant objected Lo the
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setting of the May 23, 2011 trial date. and the objections were noted for the record.

FACTUAL BACKGROUND

The Swecker Report

7. On August 18, 2010, the Office of the Attorney General released the
results of an independent review ol the Forensic Biology Section of the SBI Crime
Laboratory {SBI Lab) conducted by Chris Swecker and Michael Wolfe,  Ex. 1. Swecker
Report.  The review was ordered by the Attorney General in the aftermath of the
February, 2010, exoneration of Gregory Taylor by the North Carolina Innocence Inquiry
Commission. Swecker is a North Carolina attorney and lormer Assistant Director of the
FBU's Criminal Investigative Division, at the time of his retirement in charge of the FBI
Laboratory, Wolf was the FBI Inspector in Charge of overseeing the overhaul of the FBI
Laboratory in 1998-1999. Ex. 1. p. 2.n. 2.

S. Swecker and Wolf identified 230 cases in which SBI Crime Lab agents
misreported the results of forensic tests for the presence of blood. In these cases, agents
reported the results of presumptive tests which yielded “positive indications for the
presence of blood” bui omited the results of subsequent confirmatory tests where the
results were "negative” or “inconclusive,” Ex. 1. p. 3. In other words, Swecker and Woll

found numerous cases in which SBI agents wrote reports suggesting that a substance was

den




or could be blood when, in fact. subsequent and more sophisticated testing revealed that it
was not.

9, In addition, Swecker and Wolf conducted a limited review of the SBI

Lab’s DNA program. which consisied of a review of five cases brought to their attention
by defense attomeys. Bx. 1. pp. 22-25. They found “serious errors on the part of DNA
Analysts.™ Ex. 1, p. 4.

0. Although Swecker and Woll's review was limited. it revealed systematic
flaws in the review of physical evidence that could implicate all analysis performed by
the SBI Lab.

This report raises serious issues about laboratory reporiing
practices [rom 1987-2003 and the potential that information
that was material and even favorable {o the defense of
criminal charges was withheld or misrepresented.  The
factors that contributed 1o these issues I.a.nge .(n:)m poorly
crafted policy: lack of objectivity, the absence ol clear
repori writing guidance; inaltention to reporting methods
that left too much discretion 10 the individual Analyst; lack
of transparency; and ineffective management and oversight
of the Forensic Biology Section from 1987 through 2003,

Ex. 1. p. 4. Swecker commented o the Charlotte Observer that, “what surprised me was
the sort ol the looseness these, specifically with policy regarding reporting results. What
was created was a very subjective environment with cases.” SB/I practices stun former
ftgh-ranking FBI official, CHARLOTTE OBSERVER. August 20, 2010,

11, Reaction to the Swecker Report has been loud. swilt and broad-based.
The Governor lamented “real problems with the SBI crime lab procedures.” Reaction io

thie SBI crine iab review, WRAL.com, August 19, 2010. Former Chief Justice 1. Beverly

- Swecker conceded in his August 18, 2( HU press conference that he is not a DNA expert.
WAL T e video 8183801 fouid 8153801 We do not yer know the full extent of the
prollems with DNA analysis at the SB1 Lab
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Lake was stunned: “['n1 absolutely shocked and astounded at the depth of the problem. ..
That's horrendous. That's a terrible indictment on the state of North Carolina,”  7d.

12, The Attorney (eneral called the report “troubling.” Id.; SBI review finds
Havwed NC cases. including several local cases. STAR NEWS, August 18, 2010. He
promised changes and removed or suspended several SBI analysts and boih SBI Director
Robin Pendergraft and SBI Lab director Jerry Richardson. Id.. New SBI chief removes
lab director. suspends more analysis, NEWS AND OBSERVER, August 21, 2010. More
recently, the Attorney General announced the firing of SBI agent Duane Deaver, who
gave misleading testimony in the Gregory Taylor case. SBI fires much-criticized agent,
NEWS AND OBSERVER. January 11. 2011, New SBI Director Greg McLeod promised a
review of the firearm and toolmark unit of the SBI Lab in light of recent concerns. SB/’s

bullet tests cold cases, indeed, Niws anp OBSERVER, August 27, 2010,

(95

Prosecutors have also taken the Swecker Report seriously:

B Branny Vickory, District Attorney for Greene, Lenoir, and Wayne
counties, stated, “This is mind-boggling. It is really a nightmare for
everyvone. ! don’t know how we are going to make this right.” Scathing
SBI Audit Says 230 Cases Tainred by Shoddy Investigations, NEWS AND
OBSERVER, August 19, 2010.

B Ann Kirby. a former Johnston County prosecutor who now works in the
Craven County District Attomey's Office, stated “it"s an absoluie betrayal
to us as prosecutors... To find out that people we relied on so heavily in so
many cases were slanting results—by their own accord or by the

mstruction of supervisors—is the ultimate betrayal. We are not playing a




pame here. These are people’s Hives.” Leaders calling jor SBI cleanup:
NEWS AND OBSERVER, August 15, 2010,

B Cumberland County District Attormney Ed Grannis said the SBI's
reputation had been “badly tamished™ and the problems may take years to
fix. Local prosecurors say there wasn'i tampering in SBI evidence,
FAYETTEVILLE OBSERVER, August 19, 2010,

B Jim Woodall, District Attorney for Orange and Chatham counties, has
called for a moratorium on executions in light of the scandal. D4 Report
puly deaih penatty in question, WCHL1360.com, August 21, 2010,

14, The North Carolina Conference of District Attorneys has called for a full
audit of all units of the 8Bl Lab. D4 's demand fidl SBI andit, NPws anp OBSERVER.
August 28, 2010, In addition, prosecutors across the siate are undertaking their own
reviews of cases:

B Beaufort County District Attorney Seth Edwards, who is also the president
of the North Carolina Conference of District Attorneys, promised, “we
will endeavor to review all 190 cases to make sure justice has been
served.”™ SBI review revives death penalty concerns, WRAL.com, August
19, 2010,

B Union County District Attorney John Snyder responded to the revelations
with: “we've been out there asserting things as fact that just weren't.” /d.
Snyder has promised 1o review all homicide cases in which defendant did
not conless for SBI mistakes. Union County DA Will Review Cases,

NEWS AND OBpSErRvER. August 18, 2010, “The irony is, we have the best
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science being made here in North Carolina [at university and corporate
labs]. but down the road at the SBI lab. we have bad science being used to
take away someone’s liberty.,” Jd. O analysts who cralt reports to fit a
prosecution theory, he stated. “that’s not science; that's creation.”

District Anorneys in Onslow. Wake, Bertie, Halifux, and Henderson
counties have also expressed concern and promised {o review cases in
their districts.  Five cases wnder review, ROANOKE-CHOWAN NEWS-
Hiralp, August 28, 20107 Reaction 1o the SBI crime lab review.
WRAL.com. Augusi 19, 2010; Onslow Counry case among those cited in
crime lab reporr, JACKSONVILLE DalLy NEwsS, August 28, 2010, Three

focal cases in SBE review. RoanokE Rarins Dawy HeraLD, August 24,

200100 Doubi cast on 92 child abuse case. TIMES NEWS. August 25, 2010.

The executive director of the North Carclina Police Benevolent

Association stated. “undoubtedly. no further laboratory testing can be trusted under the

current control of the SBI leadership.”™ Staie police group wrges criminal probe of SBI.

NEWS AND OBSERVER, August 19. 2010, Conservative columnist Rick Martinez called

the SBI Lab “a professional embarrassment.” Flights of evasion. NEWS AN OBSERVER.

August 26, 2010,

obtained reliel

So far, one defendant whose case was listed in the Swecker Report has

Derrick Allen was sentenced to almost 44 years in prison in 1998 after

entering an Alford plea to second-degree murder and a first-degree sexual offense in the

death of his girlfriend’s two-year-old daughter. Allen took the plea offer in order to

avold the death penalty, At his sentencing hearing, the prosecutor argued that the most




damning piece of evidence was the blood reportedly found on the vicum's underwear.
Sweeker and Woll uncovered that, in fact, confirmatory tests for the presence of blood on
the underwear were negative and had not been reported by the SBI. Allen served over 12
vears in prison belore being released in September 2010, Charges against him were
finally dismissed in December 2010, Durham Coumy Superior Couwrt Judge Orlando

Hudson. who dismissed the charges, found the SBI's work in the case “extremely
disturbing.” Allen's charges all thrown oui. News and Observer, December 11, 2010
The 8Bi's Involvement in Defendant’s Case
17.  Discovery produced by the Stale of North Carolina confirms that the State
RBureau of [nvestigation seized or had possession of items for analysis from the 1992
homicide case as follows: Tiem no. 1 patch Ql’ carpet. ltem no. 2 patch of carpet, ltem no.
3 throw rug, ltem no. 4 blanket. ltem no. 5 sheetrock with bullet holes. Ttem no. 6 .22
projectile, Ttem no. 7 .22 projectile, ltem no. 8 4 cans of carpet cleaner, ltem no. 9
acuum cleaner bags (4). Ttem no. 10 vacuum cleaner bag (1). Ttem no. 11 3 boxes 410.
Item no. 12 torn elerk of court receipt. Item no. 13 plastic bag w/ receipt 9-23-92 for
ammunition. ltem no. 14 list of numes and numbers, ftem no. 15 1T ERA 410 shotgun ser.
£ 668230, liem no. 16 1 Springfictd .22 cal. Rifle sn# b 024481, Liem no. 17 16 live 22
rnds from item 16, Ttem no. 18 2 hair brushes and 5 combs. ltiem no. 19 5 combs, ltem no.

20 medical bills (GBI (o no. 21 address book. phone #s, Item 22 knives (8),

lem 23 pillow case, Item 24 envelope wiletter, Ttem 23 grey pullover sweater. liem 26

P
!

bik shirt, ltem 27 23-357 rounds. tem 28 36-337 rounds, ltem 29 bro Dickics pants, ltem

30 grey sock with mise. old coins, Ttem 31 bik gun pouch, Item 32 NC Div. MUV, receipt
for inspection, Ttem 33 grn nylon coat, ltem 34 black ball cap. Iim 33 blue g gloves,
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ltem 36 greyv blue shirt “Northwest™. Ttem 37 blue shirt, liem 38 road atlas. Trem 39 {4)
wi socks, Item 40 b s.s. shirt, Ttem 41 NCSU grey football jersey, ltem 42 blué nylon
vest, Hem 43 blue jean prison coat ~042457, Ttem 44 (2) pr jeans Wrangler 32x30, Lee
3132, Ttem 43 1 prounderwear, llem 46 red “Fruit of Loom™ t-shirt, ltem 47 address
book, ltem 48 “Golden Retriever™ black lace boots, lem 49 2 Ford car keys. Trem 30
class ring “JM.S.” Ttem 51 key “JAZZ” 52 bren leather belt, ltem 33 Alamance Co.
Clerk receipt date 6-26-92, Ttem 54 Levi Jeans 31x32. Ttem 35 blk t-shirt, ltem 36 check
stubbs {sic] () Copeland Inc. (63 Blythe Ind., tem 37 victims blood sample, ltem 38
head hair samples, ltem 39 wallet & contems incl. NCDL #(x2) + $10.00, ltem 60

projectile 22, Tiem 61 clothing in bag. socks. jeans, belt. t-shirt. [tem 62 towels, mat.

sheets ete. in bag, liem 63 bit [sic] wing x-ray. ltem 64 envelope with latent print, Item

original tow bill receipt, ltem 66 .22 cal. casing cartridge, ltem 67 .22 cal. casing, Item
68 1 prounderwear 2 wt socks. Hem 69 socks, Item 70 Ingles receipt, Item 71 3 papers

”\‘}"1

from notehook. Iem 72 22 cal. rifle Lakefield SN#

3097, Item 73 9 - .22 cal. super X
shells from ftem 72, ltem 74 set of tools 14 pee comb. Wrench set 4 screwdrivers,
haramer, brush. ltem 75 Levi cutofls, Ttem 76 green Nike shorts, ltem 77 green Dickie
wk shirt, ftem1 78 green rag, ltem 79 blue t-shirt “Pokeyvs,” ltem 80 pair Levis —holes-,
ftem 81 1 ant leg, ltem 82 ~“Prospector” brown t-shirt. ltem 83 white under wear, Item 34
blue t-shirt ~Go ahead make my day,” Item 85 black sleeveless t-shirt, liem 86 blue sweat
shivt, Ttem 87 grey shirt, Item 88 ~Snow Camp™ blue t-shirt, ltem 89 blue sleeveless t-
shirt, ltem 90 red work shirt. Ttem 91 green. blue & maroon shirt with prison =, ltem 92
areen & vell plaid shivt, Ttem 93 Levi jeans, [tem 94 blue sweat shirt, tem 95 sheets with

#94245 on them, Htem 96 pillow case w/ same #9425, Ttem 97 blue sheel w/ 94243, Tem

10




98 Rustler jean jacket, ltem 99 plastic bag, shells & umbrella, Ttem 100 tie-died sweat
shirt, Ttem 101 green work pants. tem 102 pr brown Wrangler boots (A & B). ltem 103
wi socks (2), liem 104 grey pullover shirt, [tem 103 grey sock, Item 106 pair brown work

boots, Item 107 pair wt. underwear. Ttem 108 blue (-shirt, Item 109 wt. t-shirl w/ blue

bands. Ttem 110 wi. wash rag, Item 11T wi i-shirt w7/ green bands. Hem 112 1 Levi pant

leg, Tem 113 vellow rags (3), Item 114 (2) black rags. Ttem 113 1 pr white underwear.
fteny 110 1 prwhite underwear, ltem 117 tank top (beiged. Ttem 118 “Arizona™ blue tank

wp, ltem 119 purple rag. Hem 120 white shirt, ltem 121 grey tank top, liem 122
hand/bath towel. hem 123 vellow Planters Peanut lid 10 bag. ltem 124 Sales Pack —
balled up bag. loves hot drink cup. Ttem 125 1 pr glasses — box certs hickory nut. Item
126 2 empty garbage bags & one paper bag, ltem 127 2 paper bags with sunglasses, 3
straws, pack sugar, putty knife, cig highter, bandaid, pen, Item 128 empty Kleenex box.
ftem 129 marcon Bible w/ various papers from S.C. for —ﬁf>94245 Evans
Corr. Inst.. money order DRy [tem 130 loves bag w/ napkins. Item 131 bottle
shampoo. Htem 132 vawhide strings & burtons in plastic. Trem 133 skin lotion. ftem 134
small bottle shampeo. Trem 135 1 plasses case, Ttem 136 assorted tools, | plier. 1 needle
nose plier, 1 vise grip. 1 cirenit wester, 1 roll wire, 1 marker, Item 137 beige belt (navy
emblem), ltem 138 key chain 2/ leather strap. ltem 139 toiletry articles I-toothbrush, 1-
shaving cream. 1 toothpaste. 1 shoe polish, Item 140 roll tovine, Hem 141 quilis & ete.
from body, Ttem 142 3 bath towels, Item 143 yellow t-shirt, ltem 144 wio t=shirt, [tem 145
biue Levi cut offs, frem 146 wt (-shirt. Item 147 keys — 1 — Hyster, 2 — OM ~Gary™ |
JAZZ & 3 CCL, Item 148 wi. pair underwear. ltem 149 misc. old coins. Item 130 gm

b

sleeveless Gshirt, Ttem 151 2 prosocks grey, lem 152A 3 money orders. ltem 1338 2

f—
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Madera Co. receipts, Item 154C 8 phone bills, Item 155D 1990 date book, Item 1365 5
 liem
160 print card (NP | (cm 161 print card (e -om S.C.. [tem 162

print card of @I

letters, Item 137F 1 card. ltem 158G 1 letter, ltem 159 printsg]

Pom FBI, Item 163 photo line up, ltem 164 blood sample

Dltem 163 Ingles receipt. Item 166 pistol handled knile, and Item 167 piece
fead. See SBI Evidence Accountability Inventory at discovery pages 1244-1267. The SBI
performed comparisons of latent fingerprints. See discovery pages 1112-1114, 1134
1138, 1168-11069. See also discovery pages 1220-1233. See also Exhibit 6.

18.  Regarding the 1992 homicide case, the SBI performed alleged footwear
impression examination and comparison. See discovery pages 1122-1123. The SBI
performed alleged fiber analysis and comparisons. See discovery pages 1133, 1208-1211.
and 1216. The SBI performed alleged blood analysis. See discovery pages 1165-1167 and
1188-1189, The SBI performed alleged paint comparison analysis. See discovery pages
1213-1214 and 1217-1218. Additionally, M.S. Nelson and S/A Trainee Anijta Matthews
conducted a visual and luminol examination of the residence and vehicle located at RL. 3,
Box 250, Sylva, N.C, on November 24-25, 1992, See discovery pages 1106-1110. See
also Exhibit 7.

19. With regard to the present charges. discovery produced by the State of
North Carolina confirms that gunshot residue, shell casings, blood evidence and clothing
were submitted to the State Bureau of Investigation for analysis, and more specifically
the following ilems were submitted to the NC SBI by the Alamance County Sheriff’s
Department: Lab Ttem | manila envelope cont. shell casing, ltem 2 manila envelope cont.

projectile, Item 3 manila envelope cont. shell casing, Item 4 manila envelope cont. shell




casing. Item 5 manila envelope cont. projectile. Ttem 6 manila envelope cont. shell
casing. Htem 7 manila envelope cont. shell casing, Trem § manila envelope cont. shell
casing. [em 9 manila envelope cont. shell casing, Item 10 manila envelope cont. shell
casing. Iltem 11 manila envelope cont. shell casing, ltem 12 manila envelope cont. shell
casing. ltem 13 manila envelope cont. shell easing. Ttem 14 manila envelope cont. shell
casing. fem 15 manila envelope cont. a sample of brownish red stain. Hlem 16 manila
envelope cont shell casing. ltem 17 manila envelope cont shell casing. Item 18 manila
envelope cont. shell casing. Ttem 19 manila envelope cont. shell casing. Irem 20 manila
envelope cont. shell caging, Item 21 manila envelope cont. shell casing. ltem 22 manila
envelope cont. shell casing. lrem 23 manila envelope cont. shell casing. Hem 25 box cont.
Browning Arms Co. pistol SN: 10564708, Ttem 26 manila envelope cont. sample from
stain, llem 27 brown bag cont. SEEEEEERshirt, ltem 29 paper bag cont. a coal. Hem 30
manila envelope cont. a white envelope cont. paper with blood stain from T
Item 31 manila envelope cont. 3 projectiles from vietim (D | (o 32 manila
envelope cont. 10 clear plastic bags cont. projectiles from — ftem 33
manila envelope cont. | white envelope cont. blood spot card (o |-
24 brown paper bag cont. clothes from b EEaREY (her than one report regarding
gunshot residue, the Defendant has received no results from the SBI Crime Lab alier
receiving these items from the Alamance County Sherifl's Department for requested

testing.

GROUNDS FOR GRANTING DISCOVERY

20, In North Carolina, a capital defendant is entitled to discovery of “the

complete files of all law enforcement and prosecutorial agencies involved in the




investigation of the crimes committed or the prosecution of the detendant.”™ N. C. Gen.
Stat. §13A-903,

210 “The suppression of evidence favorable to an accused upon request
violates due process when the evidence is material either to guilt or punishment.
irrespective of the good faith or bad fuith of the prosecution.™ Brady v. Maryland. 373
7.8, 83 (1963). The LS. Supreme Court has also made clear that any information that
may be used by the Defendant to impeach a testifying witness must be disclosed under
Brady. U.S v, Bagley. 473 U.S. 667. 676 (1985); LS. v Giglio, 405 1.5, 150 (1972).

22, The North Carolina Court of Appeals held in Stare v Dunan, 134 N.C. App.
1. 371 S.E.2d 650 (2002) that eriminal defendanis are entitled to pre-trial discovery
pertaining to SBI laboratory protocols, incidents of false positive results. quality control
and quality assurance. and proficiency tests of the SBI Lab. Such discovery Is necessary
due to “the extraordinarily high probative value generally assigned by jurors to expert
restimony.,... the need for intensive trial preparation due to difficulty involved in cross-
examination of expert witnesses. and... the inequality ol investigation resources between
prosecution and defense regarding evidence which must be analyzed in a laboratory.” Jd.
at 6 (quoring Stare v. Cunningham, 108 N.C. App. 185, 194, 423 S.E.2d 802, 807 (1992).

23, Defendant’s discovery request is also consistent with Swecker and Woli's
recommendation that the SBI make policies and procedures “wransparent and easily
accessible to the public.” Ex. L. p. 30, The Altorney General has made clear his
intention to follow this recommendation by posting “policies. procedures, accreditations.
and training materials™ online and automating the sharing of laboratory files. Lx. 3. 88/

Changes: Checklist and Status, September 8, 2010,
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4. Due process and the interesis of justice demand that Defendant be granted
access to broad discovery from the SBI. The Swecker Report raises grave questions
about the reliability of all convictions and death sentences based either on testimony of
SBI agents or on evidence analyzed or collected by the SBIL.  However., Defendant
cannot determine the full extent to which his case may be affected by SBI misconduct
without a significant amount of additional information.  The Swecker Report was not a
comprehensive audit of the $BI Lab.* Ex. 1, p. 30. The scope of the review was limited,
encompassing only the question of “how SBI Serology Analysts reported the resulls of
serology tests for the presence of blood™ from 1987 1o 2003, in addition to “a limited
eview of the SBI Laboratory DNA program. Ex. 1. pp. 3.4,

25, There is good reason, however, 1o believe that problems at the SBI have
not been confined to tests conducted for the presence ol blood and that the Swecker
Report may be just the tip of the iceberg. Five of the six contributing factors cited by
Swecker and Wolf are broadlyv-applicable adminisirative problems: “poorly crafted
policy; lack of objectivity: the absence of clear report writing guidance: inattention
reporting methods that left too much diseretion to the individual Analyst; lack of
transparency.” Iix. 1. p. 4. Indeed, the picture painted by the Swecker Report is one of
an agency whose very culture has been characterized by a profound lack of objectiviry.
leadership, and scientific rigor.

Withtholding of Evidence

26. The Attorney General ordered the Swecker review only afier it became

clear that SBI Agent Duane Deaver withheld exculpatory serology evidence in the case of

R

h; SBI Lab consists of many sections, ncluding Forensic Biology. Drug Chemistry, Documents and
Dhigi 2. Evidence Control and Administrative Services. Firearm and Toolmark, Latent Evidence,
Stolecular Geneties, und Trace Evidence: plus a Quality Assurance Office, Ex. 1 p. 16, 017,

I
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Gregory Tavlor, Gregory Taylor was convicted of first-degree murder in Wake County
i 1993 An important piece of evidence used 1o convict Taylor was an SBI Lab report
writlen by Agent Deaver reporting thal tests performed on Tavlor's vehicle revealed
“chemical indications for the presence of blood.” Proceedings initiated by the North
Carolina Innocence Inquiry Conunission revealed that, in fact, Deaver had also
conducted a more sensitive confirmatory test for blood on the same items, and the results
of that test were negative, Deaver did not report the negative resulis in his report. and the
jury was led o believe that the substance on Tavlor's car was blood . Deaver testified
that the way he reported the serology results was consistent with SBI “policy.” Taylor
was exonerated at a hearing. Fx. Topp. 6-7.

27. Swecker and Wolf conlirmed that Deaver’s withholding of evidence in the
Gregory Tavlor case was not an isolated incident and that, in fact, this practice was
commonplace. Swecker and Wolf identified 932 cases in which at least one presumptive
test for blood was conducted with positive results. Ex. 1, p. 9. In 230 of those cases,
they found “at least one instance where the lab notes reflected that a positive presumptive
test for the presence of blood was followed by a confirmatory test that yiclded results that

were ‘negative,” ‘inconclusive” or ‘no result,” but did not include this information in the

final report.” I In other words. the rate of misreporting was nearly 23%.
28, The Gregory Taylor case and Swecker report are not the only instances of
the SBI withholding exculpatory evidence.
B Alan Gell speni nine vears on death row before being exonerated in 2004
based on exculpatory evidence withheld by SBI Special Apent Dwight

Ransome.  The Attorney General contracted with Swecker to review



Ransome’s conduet in several homicide investizations.  Swecker noted

investigative files, and lack of supervision. He wrged the Auorney
General to investigate five cases in which Ransome’s files contained
potentially exculpatory evidence to ensure that the evidence was turned
over 1o prosecutors. kx4,

The Attorney General has ordered a special review of the case of Floyd
Brown, who has filed a civil rights lawsuit against the SBI on grounds that
Agent Mark Isley fabricated a confession against him. Doctors al Dorthes
Dix say Brown is too mentally retarded o have made the statement Isely
claims he did. A Superior Court judge dismissed charges against Brown
in 2007, SBI ignores years of warnings on confession called fiction,
NEWS AMD OBSERVER. August 18, 2010,

In a 2007 Davie County case, an SBL blood spatter analyst changed a
report in order to support the prosecution’s theory. Agent Gerald Thomas,
supervised by Duane Deaver. had written an initial report stating that a
particular bloodstain was likely made by ~a bloody hand” but. after a
meeting with the prosccutor, changed the language (o “a pointed object,
consistent with a knife.”” Thomas failed to report the meeting. made no
notation in the revised report that there had ever been another version, and
dated the new report with the same date as the original.  In this case,
diligent defense counsel uncovered the deception before trial. and the

defendant was acquitted of murder. Said one juror of the SBI's evidence:



“politically. socially, religionsly, I'm conservative: I'm a law-and-order
man. But [ don’t know what other word to use but a fraud.” Funrastic
tales told in blood: a jury stunned by SBI's acis. NEWS aND QBSERVER,
August 19, 2010, The Atlomney General recently cited Duane Deaver’s
conduet in this case as one of three reasons for his firing. S8/ fires much-
critivized ugenr, NEWS AND OBSERVER, January 11, 2011

B A 2008 5BI memo advises that original versions of lab reports ihai have
been changed are not w be disclosed to defense attorneys unless they are
spectfically requested.  Witness for the prosecwtion: Lab loval lo low

enforcement, NEWS aND OBSERVER, August 16, 2010,

29, Defendant is entitled to discovery regarding SBI policies and practices
egarding the withholding of evidence. Defendant has a right to know whether SBI

employecs have been instructed to keep certain information out of lab reports. withhold
evidence from prosecutors or defense counsel. or decline to perform tests which might
hurt the State’s case, such as full and prompt testing of Dennis Mills™ blood sample,
dravwn at the Alamance County Regional Medical Center. for the presence of intoxicaling
substances. The Defendant requests that testing be performed for any and all
intoxicating substances. including alcohol and/or drugs.
Lack of Objectivity
30, The Swecker Report repeatedly eriticizes the SBI Lab for a lack of
objectivity. Ex. 1. pp. 4. 19, 29, Swecker and Wolf recount with concem that Mark
Nelson, the Forensic Biology Section Chiefl from December 1, 1986 to April 1, 2002, and

at the time of Defendant’s trial. “articulated to reviewers that he considered the primary



consumer of the lab reports to be law enforcement.” Ex. 1. p. 19, One of the Swecker

recommendations is to implement training of SBI employees in order to “specifically

dispel any belief that the SBI laboratory and its personnel serve lo support investigating

officer and prosecutors only.” Ex. 1. p. 29,
3 Recenl reporting in the News and Observer has shown that SBI practices,

rraining manuals, and directives have perpetuated @ mindset that SBI agents and analysts
are not neutral scientists but members of the prosecutorial team.

SBI Lab analysts are encouraged to collaborate and communicate with
local law enforcement and prosecutors but are told that they must let
prosecutors know before speaking with defense counsel. Witness for the
prosecution: Lab loyal to law enforcement, NEWS AND OBSERVER, August
16, 2010.

B A 2007 manual teaching analysts how to testify in court states, “Tell the
D.A. in advance of any weaknesses in the case so that the trial of the case
can be planned to minimize the weaknesses™ impact.”  The SBI has
recently suspended use of this manual. ld; New SBI direcior suspends use
of training manual. Niws AND RECorb, August 12, 2010.

B SBI Lab analysts “depend on prosecutors to provide favarable feedback on
their courtroom testimony as part of a certification requirement for the
lab... In hundreds of feedback forms reviewed by the N&O, prosecutors
offered glowing respenses.” Wimess for the prosecurion: Lab loyal 1o lane

enforcement. NEWS Axp OBSERVER, August 16, 2010.




32, Recent courtroom testimony by a suspended SBI serology analvst strongly
suggests that this lack of objectivity still persists, even months after the Swecker report
was issued. Agent Jennifer Elwell was removed from case work alter her serology work
was called into question in the Swecker report, including her work on the case of Derrick
Allen. However, it is clear from Elwell’s testimony in a December 2010 hearing in the
Allen case that she does not take the concerns seviously. Elwell testified that she had not
even read the Swecker report.. When asked why, she replied that she considered it to be
just the opinion ol one person and not the scientific community. Lad analyst shrugs off
aucdit thar rocked SBI, NEWS ArD OuservER December 10, 2010, She also eriticized
Swecker and Woll. saying that they didn™ understand forensic science. SBI culnure

resisty change, NEws anp Opserver December 12, 2010, Afier the hearing. the court

dismissed all charges against Derrick Allen. Allen’s charges all thrown oul, NEWSs aND

OsservER. December 11, 2010,

33 Defendant must be provided with discovery to determine the exient 1o
which the SBI evidence in his case was tainted by an institutional culture biased towards
the prosceution. For example, it is eritical that Defendant know whether the SBI agents,
analvsts. and technicians involved in his case were encouraged to help the State at the
expense of the defense or were instructed lo highlight strengths in the state’s case and
downplay the State’s weaknesses, Fven more importantly, Defendant must be provided
with the cvidence necessary to determine whether the SBI employees working on his case
believed that their centification or employment status were dependent on their ability w©
satisfy prosceutors.

Lack of Scienrific Validity
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o juries as

validity

analysts,

When SBI Lab analvsts testifv. they are qualified as experts and held out

scientists. The Swecker Report, however. casts serious doubt on the scientific

of the work performed by the SBI and the scientific approach of the SBI Lab

=]

Swecker and Woll found that serology analysts were inconsistent in their
understanding of whether the Takavama anmm tory test for the presence
of blood could produce an inconclusive result.  The SBI training manual
made no reference to the possibility of an inconclusive resull, yet a 1997
Molecular Genetics Sceetion Adminisirative Order specifically instructed
analysts to omit inconclusive results from reports. Some analysts judged a
sult to be imconclusive, as opposed to negative. when they subjectively
concluded that the requisite salmon colored crystals were “trying 1o form”™
or must not have formed because the sample size was insufficient. Ex. 1
pp. 17-22,

SBI analysts justified their failure to report the results of negative serology

v/l

tests with the argument that a negative results did not mean that blood was
not present. Ex. 1.op. 190 In an interview with the News and Observer,
retived serology analvst Jed Taub stated: “we didn’t report the negative
result of a confirmatory test because. really, i's misleading. We couldn’™t
be sure it wasn’t blood. so those tests really didn™t matler... People are so
spacey about blood. If there was a misunderstanding, that’s the fault of
the [defense] attorney. We can’t forestall every idiot.”™  Ex-SBI analyst

defends withholding rest resulis, News axD OBSERVER, August 20, 2010,

Py




33, Furthermore, in their Hmited review of the SBUs handling of DNA
evidence, Swecker and Wolf found “disturbing™ mistakes made i five North Carolina
cases. Exo 1Lpp. 2225

The lab produced genetic profiles which identitied both

the defendant and the victim as being of the wrong gender. Ex. 1,p. 23.

B George Goode - SBI Agent Deaver falsified his report and testified falsely
about his results. This case also involved the [ailure o properly preserve
evidence and document chain of custody. Ex. 1, pp. 23-24.

B leslie Lincaln — The tab analyst “inadvertently switched™ the known DNA
samples of the victim and the defendant. resulting in a rveport that
erroneoushy identified bodily fluid on a piece of evidence as having come
from the defendant when it came from the victim.. Ex. 1, p. 23

B Terrance Elliot — During testing. the SBI allowed cross-contamination to
occur between different items of evidence. The defendant is currently on
death row. Exo1op 24

B Dwayne Dail — The original lab report omilted the fact that two hairs
found at the crime scene were not consistemt with the delendant’s hair,
Mr. Dail was later exonerated by DNA evidence after serving 18 vears in
prison. Id.

36, The following additional examples [urther reveal the SBI lab’s lack of true

scientific purpose:

B Jary Richardson, who was until recently from the director of the SBI Lab,

does not have a science degree. He graduated from N.C, State with a BA



in communications. New SBI chief removes lah director. suspends more
analvsts, NEWS AND OBSERVER, August 27, 2010,

In 2007, & Davie County man was acquitted of murder alter the jury
walched a video showing SBI blood spatter analysts Gerald Thomas and
Duane Deaver conduciing unscientific tests designed to produce a result
supporting the prosecution’s theory.  Since the acquittal. the bloodstain
pattern expert hired by the defense has shown the video to colleagues, all
of whom have been “aghast’ and have deemed the work unscientific. The
Attorney General has suspended the work of the bloodstain pattern
analysts and fired Duane Deaver. Fantastic fales iold in blood: a jury
stinned by SBLs acts, NEWS AND OBSERVER. August 19, 20100 SBY fires
much-criticized agent. NEWS AND OBSERVER, January 11, 2011,

in a 2006 murder trial, SBI firearm and toolmark analyst Beth Desmond
testified with “absolute certainty™ that two bullets were shot from the same
gun. Independent analysts hired by the defense said that such bullet
comparison is subjeciive and were unable to replicatc Desmond’s
conclusions upon examination of the same bullets. SBI relies on bullet
analvsis thar criticy devide as wreliable. NEWS anD OBSERVER, August
18, 2010, The SBI only agreed to reanalyze the bullets after the Swecker
report began casting doubt on the lab’s reliability. fd.: SBIs budlet 1ests
cold cases, indeed, Niws AND OBSERVER, August 27,2010, The results of
the reanalysis, conducted by a former chief of the FBI's ballistics section.

seriously undermine the reliability of Desmond’s testimony: while she

2
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testified thar she was absolutely certain the bullets were fired from the
same gun. the reanalysis was “inconclusive, with a “tilting™ towards the
proposition that they conld have been fired from the same barrel.” Report
hacks SBI ballistics in Pitr case, NEws aND OBSERVER. December 31,
2010, {emphasis added)

8 InJune 2010. the North Carolina Supreme Court chastised the SBI Lab for
failing 1o conduct laboratory tests on pills suspected of being controlled
substances.  Stare v Ward, 364 N.C. 133, 694 S.E2d 738 (20101,
Instead, SBI analysts were identifying drugs simply by looking at them.
At issue, specifically. was the visual inspection of pills by Special Agent
frvin Lee Alleox. a chemist in the SBI Lab for over 24 vears. /d at 740.
Wrote Justice Brady: ~It is difficult to view [Agent Allcox’s| testimony as
reflecting anything other than a technique for “cutting corners.”  Thus,
even Agent Allcox’s own testimony casts an unsettling shadow of doubt

on the reliability of mere visual inspection as a method of proof.” 1d. at

745-46.
37 Defondant must be provided with the information necessary (o assess the

scientific validity of the work performed by the SBI agents, analyvsis. and technicians
involved in his case.
Lack of Quality Conirol

38. [t is clear that 8BI leadership have failed 1o exercise adequalte oversight.

3

The Swecker Report repeatedly notes the SBI's failure to provide guidance to analysis.

Ex. 1.opp. 17, 206-27. For example, the bloodstain pattern analysis team. which included




Duane Deaver and has now been suspended. operated tor 21 years without leadership or
written policies. SBI bloodstain analvsis feam vent leaderless jor 21 years, NEWS AND
Opservir, September 9. 2010, The Swecker report shows that when guidance was
issued o analysts, it was often inconsistent and confusing. Ex. 1. pp. 21-22. 26-27,

39 In addition. Swecker and Woll” uncovered no evidence that the SBI

policies. practices. and fraining materials they examined in their investi

gation of the
serology section had ever been subjected o legal review. Ex. 1. p. 27, At this revelation.
the Attorney General replied, “That concerns me greatlv.” New SBT chief removes lab
divector. suspends more analvsis, NEws anp OpservER, August 27. 2010, The Attorney
General has now initiated a ltegal review of all sections of the 5Bl Lab.  SBJ Lab ger
interim direcior: more audils coming, Cooper savs. WFAE. org, September 8, 2010,

40.  The SBI Lab is accredited by ASCLD-LAB. The News and Observer has

reported that ASCLD-Lab audits the SBI Lab every {ive vears. fnspeciors missed all SBI

ardis, NEWS AND OBSERVER, August 26, 2010, Inspectors examine live cases [rom each
analyst, and those cases are selected by SBI supervisors. [d.  ASCLD-LAB is headed by
pwo farmer SBT agents. /4. Almost every vear the SBI Lab has sought accreditation, it
has had to fix policies or remediate cases in order to pass. SBI fub analysis taughi in-
hause. away from peers. NEWS AND OBSERVER, August 9. 2010, In addition, the Swecker
Report references a Quality Assurance Program within the SBL. Ex. 1., p. 30.

41, The State may cite the SBI Lab’s own quality conirol procedures and
ASCLD-LAR certification as evidence that analysts were acting in good faith and that

test results are accurate.  Thus, Defendant must be provided with information about the
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SBUs Quality Assurance Program and ASCLD-LAB so that he may test the strength of
any such arguments.

42, Moreover, it the SBI's Quality Assurance Program and ASCLD-LAB
have conducted any audits or reviews finding problems like those uncovered by Swecker
and Wolf, Defendant is emitled to know of those. 1t the SBI knew of these serious
problems and covered them up, this just serves to deepen the doubled shadow of doubt
already cast across the SBI evidence used against Defendant.

Mareriulity of the Evidence Sought

43. It is clear that the problems at the SBI outlined in the Swecker report and
News and Observer have impacted criminal cases, even leading to wrongful prosecutions
and convictions.  Problems with Torensic evidence are not contined to North Carolina. A
2009 study ooked at 137 cases from across the nation in which defendants had been
exonerated by post-conviction DNA testing and found that 60% of these wrongful
convictions were based. at least in parl. on invalid {orensic testimony regarding testing
ranging from serological analysis to bite mark comparison. Ex. 5. Brandon L. Garreut
and Peter 1. Neufeld, Invalid Forensic Science Testimony and Wrongful Convictions. 93
VAL LD REVL T (2009).

44, The present case will apparently involve ballistics evidence, toxicological
evidence, gunshot residue testing. attempts to determine distance from firearm to subject.
and perhaps other testing of which the Defendant has presently not been notified. The
1992 case involves questionable evidence the SBI performed footwear impression
examination and comparison, see discovery pages 1122-1123; fiber analysis and

comparisons, see discovery pages 1133, 1208-1211, and 1216; blood analysis of the very
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tvpe that has now been diseredited widely, see discovery pages 1163-1167, 1188-11
and 1220 paint comparison analysis. see discovery pages 1213-1214 and 1217-1218. see
also discovery pages [220-1233. Additionally, M.S. Nelson and S/A Traince Aniia
Matthews conducted a visual and luminol examination of the residence and vehicle
located m_ Sylva, N.C. on November 24-25, 1992, This is precisely type
of analyvsis now widely criticized by the National s\(;“'mdamy of Sciences in thetr report on
Forensic Evidence. The Defendant specitically requests that ALL of this evidence be
evaluated again in light of today’s forensic analysis standards.  The Defendant
respectfully submits that the method of analvsis conducted in 1992 has been widely
criticized and the conclusions drawn in those reports are invalid under today’s standards.
43, Defendant cannot yet know whether further examination ot the other SBI
evidence in his case would uncover misconduct similar to that found in the scrology
section.  Moreover, Defendant must now wonder, in light of the recent revelations,
whether the SBI Lab performed any other analyses. the resulis of which have never been
revealed, or whether the SBI declined to perform analyses which mayv have rendered

exculpatory or mitigating evidence.

46, Defendant must be provided with the information necessary to determine
the accuracy of al] of the SBI's evidence in this This means more than bench notes

and lab resubiss although those are certainly essential.  Defendant also has a right w©
discover evidence showing that the agents who worked on his case were biased. poorly

rervised. inappropriately trained. or led to understand that their job security depended

(
-

on helping the State win convictions.
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47, In addivon. Defendant requires discovery on all policies and procedures
that shed light on the honesty. objectivity, scieniific proficiency, and leadership of the

SBIas a whole and, therefore. on the weight that should be give to evidence produced by

&

the SBL Seth Edwards, Beaufort Counly District Attorney and president of the North
Carolina Conference of District Attorneys. has acknowledged that the recent revelations

about the SBI could make a difference to jurors’ consideration of SBI evidence: “The

mindset has changed:. We'll encounter jurors who won't believe in the SBI anvmore.”

Liisirusi m SBi appears in court. NEws AND OBSERVER, August 24, 2010 see also SBf
review revives c'{'e'(‘1;};«,1:?{{177611{1’ concerns, WRAL.com, August 19, 2010 and Magged SBI
rests include Pitt cases, DALY REFLECTOR. August 18, 2010 (containing similar
statements from Clark Everett, Pitt County District Attarney. and Jim Woodall, District
Attorney for Orange and Chatham counties and past president of the NC Conlerence of
District Attorneys).

48. Moreover. Defendant must be provided discovery regarding the SBI

=

agents involved in his case who did not work in the SBI Lab. Seth Edwards has

expressed concern that the problems may extend beyond the SBI Lab: “At this point.

open for discussion.”  SBI bloodstain analysis feam went

|47]

everything iliy the 5 [
feaderless for Zz/'v j-;g-?z.'ixs‘, NEWS AND OQBSERVER, September 9, 2010, For example. Special
Agent Dwight Ransome withheld evidence in the Alan Gell case. In his audit concerning
Ransome. Swecker blamed Ransome’s actions, in part, on a lack of supervision. Ex. 4
Thus, in the context of these latest revelations about the SBI Lab, Ransome’s misconduct
appears 10 be more than just the work of a rogue agent but rather the produet of the

broader cultural problems and failure ol leadership at the SBILL



49 The discovery Defendant sceks could potentially reveal previcusly
withheld exculpatory evidence. bases for additional post-conviction claims, grounds for
challenging the admissibility ol the forensic evidence. and evidence impeaching the

credibility of the SBI witnesses who iestified at Defendant’s trial and may testity at his

evidentiary hearing. Accordingly, Detendant requests the following discovery

DISCOVERY MATERIALS SQUGHT BY DEFENDANT

300 Much ol the material Defendant secks below would be subject 1o a public
records request. See N.C. Gen. St §132.1, er. seg. However, Delendani seeks an order
from this Court due to the gravity of questions currently surrounding the SBI and the
potential fimportance of these materials to Defendant’s capital case. It is apparent from
recent reporting that the News and Observer was provided with large amounts of internal

information from the SBL Surely. the same types ol materials accessible (o the press

should also be available to a defendant facing the death penalty.

L

For each ftem requested below, Defendant seeks all paper documenis and
¢lectronic files in the possession of the SBI, Office of the Attorney General, or Office ol
the District Attorney.

Marerials pertaining to work done in Defendant’s case

\ ]

2. SBI Lab Reports have not been forthcoming in the Defendant’s case

date. Defendant requests discovery pertaining to all work performed by the SBI on his

case, including, but not Emited (o

a. All exculpatory test results. including fest results impeaching conclusions
reported or testilied 1o in Defendant’s case. regarding both the current

charges and the 1992 homicide charge. See Brady v. Maryland, 373 ULS.



83 (1963); U.S. v Bugley, 473 U.S. 667, 676 (1983): U.S. v. Giglio, 405
U.S. 150 (1972).

b. All laboratory case files (including lab reports. draft lab reports,
withdrawn or canceled lab reports. bench notes. charts, graphics. and raw
data) of each agent, analyst or technician’s work on Defendant’s case,
both regarding the current charges and the 1992 homicide charge.

c. Any and all notes of each supervisor pertaining to Defendant’s case; all
documents detailing or describing the role played by each supervisor in
the SBI's work on Defendant’s case: and all communications between
supervisors and agents, analysts and technicians pertaining to Defendant’s

case, both regarding the current charges and the 1992 homicide charge.

L
tad

A list of every section of the SBI Lab involved in lesting or handling
evidence in Defendant’s case, including all titles, past and present. by which that section
has been called and what evidence each listed section tested or handled:

34, For every section of the SBI Lab which handled or tested evidence in
Delendant’s case, all editions of the following in effect from October 1, 1992 through
December 31, 1994 and beginning February 1, 2010 through the present time, with any
revisions, including revisions history:

a. Policy and Procedures Manual:
b, Report Writing Manual;

¢. Technical Procedures Manual;
d. Evidence Field Guide;

2. Training Manual(s):

5
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p.

q.

o

Standard Operating Procedures;

Operational Manual{s):

Administrative Orders Manuoal{s);

Safety Manual(s):

Chemical Work Sheets related to any testing procedures performed in
Defendant’s case including required items: instructions for preparation;
storage  condition: expiration dates; vendor/lot: amount made: date
prepared: and analyst.

All Precision Weighing certificates {rom the National Bureau of Standards
and/or National Institute of Standards and Technology related to the
instruments used in sampling. preparation and testing of samples relerred
to in Defendant’s case,

Complete copies of all equipment maintenance and repair logs for all
equipment used in analyzing evidence in Delendant’s case,

Complete copies of all equipment user manuals, product inserts or other
malerials related (o the testing conducied by the SBI in Defendant’s case.
Complete copies of all contamination logs and action reports maintained
by the SBL

List or lists of abbreviations:

List or lists kept by the SBI of revisions made to SBI manuals and
protocols.

Any and all internal $BI audit reports on the sections of the SBI Lab

involved in testing or handling evidence in Defendant’s case.

Ll
—
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Delendant requests the following with regard to cach SBI agent. analysi or

technician who has or will process evidence, testify. or have been in any way otherwise

mvolved in the Defendant’s case, and every supervisor who reviewed the work of each

agent, analyst or technieian:

<l

e

e

Dates of employment. job titles. and what section or sections each was
ssigned o within the SBI Lab or in du field throughout the time of

emplovment at the SBI;

Curriculum Vitae and/or course history:

Job description, including any educational or experience requirements for

the position:

Law enforcement ceriification;

Statement of qualifications;

A list of the chain of command to whom each agent, analyst. technician

and/or supervisor reported during his or her time at the SBI:

A list of all cases in which each agent. analyst, technician andfor

supervisor testified in court on behalf of etther the State or defense:

All records of training received by each agent, analyst. wechnician and/or

(‘p

SUPErvVIsor

Copies of the scientific and technical literature cach agent, analyst,
technician and/or supervisor was expected to review:

All records ol any and all performance reviews;

Copies of the SBI Lab’s Quality Assurance/Control Manual relevant to

cach agent. analyst. technician and/or supervisor’s wark in effect from




Q.

October 1, 1992 through December 31, 1994 and during February 1. 2010
through the present time, as well as the laboratory™s most recent Quality
Assurance/Control. Manual (i.e. the document(s) that describe the
laboratory’s guality objectives and policies):

Copies of the SBI Lab’s technical procedures and/or SOPs relevamt (o
each agent, analyst, technician and/or supervisor's work in effect from
October 1. 1992 through December 31. 1994 and during February 1, 2010
through the present time. as well as the laboratory’s most recent technical
procedures ami/(');‘ SOPs:

All records of any and all internal affairs investigations, the resuls of any
invesligations. any disciplinary action taken against each agent. analyst,
technician and/or supervisor; and/or any other corrective action tuken:

The current employment status of cach agent, analyst. technician and/or
supervisor still employed by the SBI: and, for each agent. analyst.
technician and/or supervisor no longer so employed. all records explaining
or related to why he or she left the employment of the SBI:

initial competency testing for cach agent. analyst and technician inchading,
but not limited to; raw data and reported results, target values and
acceptance ranges, performance scores, and all related correspondence and
feedback memos:

Internal and external proficiency testing for each agent. analyst and

technician including. but not limited to: raw data and reported resulis.

tuo
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target values and acceptance ranges. performance scores, and all related
correspondence and feedback memos;

q. All completed prosccutor feedback lforms, from any case (not just
Delendant’s), for each agent, analyst, technician and/or supervisor: and
any other communication between prosccutors and the SBI praising.
commending, deseribing, or criticizing the testimony or work of each
agent, analyst, technician and supervisor.

. Any and all reports concerning the ASCLD-LAB review of the work of
gach agent, analyst. technician and supervisor; and any and all reports
concerning any review of the work of each agent. analysl, technician
and/or supervisor by any other testing laboratory audit organization.

Muaterials pertaining to withholding of evidence

36. Defendant requests all SBI training materials, policies, procedures, and

directives: past or present. written or unwritten, formal or informal: instructing analysts

and agents on the following topics:
a. How and whether to report information that might hurt the State’s case;
b, Whether to conduct tests which might hurt the State’s case.

37, All SBI training materials. policies. procedures. and directives: past or
present, written or unwritten, Tormal or informal; instructing analysts and agents w
withhold anv information from lab reports or o withhold any inlormation from
prosecutors. defense counsel, or defense experts:

58, All $BI training materials. policies. procedures, and directives: past or

o
)

present, writien or unwritten, formal or informal: indicating whether the SBI Lab has

Tad
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adopted any code of ethics or statement of ethical standards; the content ol any ethical
standards: whether agents. analvsts. and/or technicians are trained in ethical standards
and/or required to adhere to any ethical standards as a condition of employment; and the
process followed when an agent. analyst, and/or technician is suspecied of violating
ethical standards.
Materinls pertaining to prosecutorial bias
39, Defendant requests all SBI training materials. policies, procedures, and
directives: past or present, writlen or unwrilten, formal or informal: instructing analysts
and agents on the following subjects;
a.  How and whether to communicate with proseculors;
b, How and whether 1o communicate with law enforcement.

¢, How and whether to communicate with defense counsel:

per

d. How and whether to communicate with def CXperts:

How to testify on behalf of the State:

s

. How and whether to testify if called by the defense.

60.  All SBI training materials, policies, procedures, and directives; past or
present, written or unwritten, formal or informal: showing that agents and analysts were

commended for their role in securing convictions. criticized or penalized for their failure
(o secure convictions. or that the outcomes of the criminal cases in which analysts were
involved impacted their certification. promotion, salary, or employment status,

61, Blank copies of all forms distributed by the SBI for use by prosecutors to
provide feedback regarding the testimony andior work of Bl agents, lab analysis. and/or

emplovees,

Lad
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Materials pertaining to training and proficiency
62, Defendant requests all SBI policies, procedures. and directives; past or
present. written or unwritien, formal or informal; as to training requirements for SBI
agents, analysts, and technicians; including how often analysts. agents. and technicians
recelve traming. the substance of the wraining required. and the source of the training.
63, Delendant requests all SBI policies. procedures. and directives: past or
present. written or unwritten, formal or informal; as to proficiency requirements for SBI
agents, analvsts, and technicians: including how ofien analysts. agents, and technicians’
proficiency is tesied. the manner of testing, the individuals conducting the testing, and the
use to which proficiency results are put.
Materials pertaining to quality conirol, audits, and acereditution
64, Defendant requests all documents, past or present. describing the function,
authority. role. and management of the SBI's Quality Assurance Program and any
previously-titled office serving a similar function. In additon, Defendant requests the
following:
a. Al editions of the Quality Assurance Manuals for each wnd every section
ol the SBI Lab, past and present:
b, Blank copies of all audit forms used by the Quality Assurance Program for
each and every section of the SBI Lab, past and present;
65, ALl SBI policies, procedures, and directives; past or present. written or
unwriiten, formal or informal: regarding steps to be taken when an analysts™ work is

found to be inerror by a court or when serious questions as to accuracy are raised by an

36




expert not alfiliated with the SBI: records of any and all corrective action taken in
response to such situations: and logs of false positive results.

66, In response to the Swecker Report. the Attorney General has initiated

further audis and reviews ol the SBIL.  Defendant requests the following discovery

.

pertaining to any ongoing and upcoming reviews and audits of the SBI:

g Defendant’s case

faa

a. All documents, notes, 1esl results, or evidence regardin
reviewed as part of any futare audit or review of the SBI Lab or any
section of the SBI Lab:

b. All documents. notes, and work product containing  observations,
impressions.  conclusions, or questions regarding Defendant’s  case
produced as part of any future audit or review of the SBI Lab or any

section of the SBI Lab:

[

Notes or transeripls of all interviews with SB1 agents, analyss. or
technicians involved in Delendant’s case conducted as part of any future
audit or review of the SBI Lab or any section of the SBI Lab:

d. Any communications regarding Defendant’s case between the SBI and/or
the Office of the Attorney General and any individuals working on behalt
of any future audit or review of the SBI Lab or any section of the SBI Lab.

67.  The SBI Lab is accredited by ASCLD-LAB. Defendant requests the
following with regard to ASCLD-LAB accreditation, and/or any similar audit, review, or
acereditation by any other outside entity:

a. A copy of the SBI Lab’s ASCLD-LAB application for accreditation.

Annual Accreditation Review Report covering October 1, 1992 through

(3]
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December 31, 1994 and February 1. 2010 through the present time, most
recent Annual Acereditation Review Report. and any applications or
reports submitted by the SBI Lab to any other auditing or accrediting
entity:

g

A copy of the N.C. SBI lab’s ASCLD-LAB on-site inspection report
covering October 1, 1992 though December 31, 1994 and February 1,
2010 through the present time, its most recent ASCLD-LAB on-site
inspection reporl. and any reports of on-site inspection by any other
auditing or acerediting entity:

The names of all people involved in reviewing, evaluating. and generating
reports. notes, work-product, or other information forming the basis of any
accreditation or audit reports regarding the SBI Lab covering October 1.
1992 through December 31, 1994 and February 1. 2010 through the
present time by ASCLD-LAB or any other auditing or acerediting entity:
Any past or present employment or relationship between people involved
in paragraph (iii.) above and the SBI:

All SBI wraining materials, policies. procedures, and directives: written or
unwritten. formal or informal, covering October 1. 1992 through
December 31, 1994 and February 1. 2010 through the present time;
regarding how supervisors are to select cases for review by ASCLD-LAB
or any other auditing or acerediting entity.

Additional materials pertaining o the SB1




68, A list detailing the organization and chain of command within the SBI.
past and present;

(9, All SBI Lab directives, including the text of all rescinded directives:

70, Information regarding what steps the Office of the Attorney General and
SBI are taking in response 10 the recent revelations. including whether the Swecker
review is ongoing and any similar reviews planned or underway.  This includes all
internal emails, memoranda. or other correspondence between SBI officials, supervisors,
agents, experts, and prosecutors regarding what steps will be faken to remedy the SBI
Lab problems and deal with the lack of credibility the SBI Lab is facing. This also
includes any revisions 1o protocols. procedures. training, or testing that have occurred as
a result of the reporting ol the problems with the SBL

Request for Preservation of Evidence

71, Defendant requesis an Order directing the SBI Lab and the Alamance
County Sheriff’s Office 1o preserve all physical evidence collected in Defendant’s case.
both regarding the Defendant’s cuwrent charges and the Defendant’s 1992 homicide

The Defendant requests that the SBI Lab re-analyze all of its reports and

evidence in the 1992 homicide case under today’s prevailing scientilic standards.
72. The Defendant further and specifically requests a continuance be granted
in this matter 10 allow the SBI 1o produce the above discovery and reports. and o allow

the Defendant to evaluate the evidence with experts of the Defendant’s choosing.

The Defendant requests that his trial date be continued indefinitely 1o

)
el

allow sufficient time for the above. and that (rial of this malier be set no sooner than six

months lollowing receipt of the testing, reports, results. and data set forth above. This




continuance is requested pursuant o the Sixth, Fighth and Fourteenth Amendments o the
United States Constitution.

o / 9 Lo

Craig K. Blitzer
Attorney at Law

PO Box 14964
Greensboro, NC 27415
(336 3420200

N.C. State Bar # 21930
chlitzeraitriad.or.com

oo T e
Kimberly- '*\‘&yens

Attorney At Law

532 Ivy Glen Drive

Winston-Salem, NC 27127

Tel:  336-788-3779

Fax: 3306-788-3836

N. (. Stare Bar

KimStevensNCi
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CERTIFICATE OF SERVICE

This is 1o certity that | have this day caused the foregoing Supplement to Motion
for Discovery and Motion to Continue to be served upon the State ol North Carolina by
{stelass-mallopastage-prepiaid, upon:

P - DEpaddslr
Gene Morris
f\SSi‘\"tm‘ﬂ District Attorney. District 13-A
Otfice of the Alamance County District Attorney
212 West Llm Street
Graham. NC 27253
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Phis the W day of February. 2011,
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